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MOON, C.J., LEVINSON, NAKAYAMA, RAM L, AND ACOBA, JJ.

OPI NI ON OF THE COURT BY LEVI NSON, J.

We granted the application for a wit of certiorari
filed by the petitioner-appellee-petitioner Okada Trucking Co.,
Ltd., [hereinafter, “Okada Trucking”’], to review the published
decision of the Internediate Court of Appeals (I1CA) in kada
Trucking Co, Inc. v. Board of Water Supply, No. 22956 (Haw.
App. March 20, 2001) [hereinafter, the “ICA's opinion”].* Inits

! The | CA’s opinion was authored by the Honorable Corinne K. A

Wat anabe and j oi ned by Chief Judge James S. Burns and the Honorable Daniel R
Fol ey.



opinion, the ICA held that the adm nistrative hearings officer,
who reviewed the decision of the respondent-appel |l ee-respondent
City and County of Honolulu Board of Water Supply [hereinafter,
“the BW’] to award a construction contract to the intervenor-
respondent - appel | ant -respondent Inter |sland Environnent al
Systens, Inc., [hereinafter, “Inter Island’], erroneously

determ ned that Inter Island was not a “responsible” bidder and
had submtted a “non-responsive” bid in connection with an
invitation for bids that the BW5 had i ssued, pursuant to the
Hawai i Public Procurenment Code, HRS ch. 103D (1993 & Supp.

2000), in order to procure a contractor to construct a booster
station.? |CA s opinion at 3-4. According to the |ICA the
hearings officer erroneously found that the project for which the
BWS had invited bids required the use of a plunbing subcontractor
who held a “C- 37" specialty contracting license. I1d. at 4.

I nsofar as the project, in the ICA's view, did not entail work

2 The Procurement Code applies “to all procurement contracts made by

governmental bodies[.]” HRS § 103D-102(a) (Supp. 2000). HRS § 103D-104
(Supp. 2000) defines “governmental body” to include “the several counties of
the State.” HRS ch. 103D provides for review of the BWS's award of the
construction contract by an adm nistrative hearings officer and for judicial
review of the hearings officer’s decision. Pursuant to HRS § 103D-701 ( Supp
2000), “[a]lny actual or prospective bidder, offeror, or contractor who is
aggrieved in connection with the solicitation or award of a contract may
protest to the chief procurement officer or a designee as specified in the
solicitation.” HRS & 103D-709(a) (1993) provides in relevant part that a
“hearings officer . . . shall have jurisdiction to review and determ ne de
novo any request from any bidder, offeror, contractor or governmental body
aggrieved by a determ nation of the chief procurement officer[.]” Pursuant to
HRS 8§ 103D-709(b) (1993), the hearings officer “shall have the power to . .
find facts, make conclusions of law, and issue a witten decision[,] which
shall be final and conclusive unless a person or governnmental body adversely
affected by the decision commences an appeal in the supreme court under [HRS
8] 103D-710 [(1993 & Supp. 2000)]." HRS 8§ 103D-710(a) (Supp. 2000) provides
that “[o]lnly parties to proceedi ngs under [HRS 8] 103D-709 who are aggrieved
by a final decision of a hearings officer under that section may apply for
judicial review of that decision. The proceedings for review shall be
instituted in the supreme court.” Pursuant to HRS § 602-5(8) (1993) and
Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 31(a) (2000), we assigned the
matter to the | CA



that would require the particular skills of a plunbing
subcontractor who held a C 37 specialty license, the |ICA held
that Inter Island -- which had neither named a C 37 |icensed
pl umbi ng subcontractor in its bid nor described the nature and
scope of the work that such a subcontractor would perform-- had
submtted the | owest responsive and responsible bid. 1d. at 4.
Consequently, the ICA further held that the hearings officer had
erroneously determ ned that the BWS shoul d not have awarded the
contract for the project to Inter Island. [d. On the basis of
its analysis, the ICA “vacated” the hearing officer’s findings of
fact, conclusions of |aw, and order, but denied Inter Island the
relief it had sought -- i.e., reinstatenent of the BWS's award of
the project contract to it -- because the |ICA believed that to do
so would be in neither the BWs's nor the public’s best interests.
Id. at 54-55.

For the reasons set forth below, we vacate the |ICA's
opinion and remand this matter to the I CA for consideration of
the points of error raised by Inter Island in its appeal fromthe

hearings officer’s deci sion.

. BACKGROUND

A. Fact ual Backgr ound

In May 1999, the BWS5 issued an invitation for bids,
W th acconpanyi ng docunents [hereinafter, collectively, “the
|FB”], in which it sought sealed bids for a project involving the
construction of a booster station. The |IFB expressly required
that all prospective bidders hold “a current A - GCeneral

Engi neering Contractor license.” The IFB further required that,

[t]o be eligible to bid, the prospective bidder nust give
separate written notice of his/her intention to bid together
with certifications that he/she is licensed to undertake
this project pursuant to Chapter 444, HRS, relating to the
l'icensing of contractors, to the Director of Budget and

3



Fi scal Services, City and County of Honol ulu

In essence, the BWS sought to procure a general
contractor, holding an “A’ general engineering contractor’s
| i cense, who would “furnish[] and pay[] for all |abor, tools,
equi pnrent and nmaterials necessary for the installation” of the
booster station; specifically, the task called for a qualified

general engineering contractor to

install, in place complete, in accordance with plans and
specifications, three punping units and appurtenances; a
punp/ control buil ding and appurtenances, including al

mechani cal and el ectrical work; site work; approximtely 700
linear feet of 16-inch class 52 water main and
appurtenances; an access road and appurtenances; and al

i nci dental work.

During the adm nistrative proceedi ngs, no party disputed, and the
hearings officer expressly found, that the project involved sone
wor k that woul d have to be perforned by a pl unbi ng subcontractor
who held a C37 specialty contracting |icense.?

As to those subcontractors whomthe bidding contractor
i ntended to engage in order to conplete the project, the IFB
expressly provided, in |anguage simlar to that contained in HRS
§ 103D 302(b) (Supp. 2000)* and Hawai ‘i Adm nistrative Rules (HAR

3 The | FB specified, as “lItem No. 2,” that the general engineering
contractor awarded the contract would need to

[plrovide and install booster pumping units within [the]
booster station, inclusive of pumps, motors, piping
fittings, valves, flow tube, transmtters, recorders,

swi tches, gages, emergency punping piping and connection
interior piping . . . , and appurtenances, in place
conmplete, all in accordance with the plans and
specifications, ready for use

The hearings officer expressly found that “[a]t |east a portion of the work
descri bed under Item No. 2 required the services of a duly licensed plumber
with a C-37 specialty classification license for conpletion.”

4 HRS § 103D-302(b) provides:

An invitation for bids shall be issued, and shall
include a purchase description and all contractual terms and
condi tions applicable to the procurement. If the invitation
for bids is for construction, it shall specify that all bids
(continued...)



§ 3-122-21(a)(8) (1997),° that the contractor was required to
di scl ose the nane of, as well as the nature and scope of work to

be undertaken by, the subcontractor:

each bid for public works construction contracts shal

i nclude the name of each person or firmto be engaged by the
bi dder as a joint contractor or subcontractor in the
performance of the public works construction contract. The
bid shall also indicate the nature and scope of work to be
performed by such joint contractors or subcontractors. Al

bi ds which do not comply with this requirement may be
rejected.

Neverthel ess, the IFB -- again reflecting the provisions of the
Procurenent Code and the adm nistrative rules inplenenting its
provi sions, see supra notes 4 and 5 -- further provided that
“where the value of the work to be perforned by the joint
contractor or subcontractor is equal to or |ess than one percent
of the total bid amount, the listing of the joint contractor or
subcontractor nmay be waived if it is in the best interest of
BWS. ”

To assist the bidding contractor, the IFB included a

formfor the bidding contractor to conplete as rel evant, which

4. ..continued)
include the name of each person or firmto be engaged by the
bi dder as a joint contractor or subcontractor in the
performance of the contract and the nature and scope of the
work to be performed by each. Construction bids that do not
comply with this requirement may be accepted if acceptance
is in the best interest of the State and the value of the
work to be performed by the joint contractor or
subcontractor is equal to or less than one per cent of the
total bid amount.

5 HAR § 3-122-21(a)(8) provides:

For construction projects the bidder shall provide:

(A The name of each person or firmto be engaged by the
bi dder as a joint contractor or subcontractor in the
performance of the contract; and

(B) The nature and scope of the work to be performed by
each.

Construction bids that do not comply with the above

requi rements may be accepted if acceptance is in the best

interest of the State and the value of the work to be

performed by the joint contractor or subcontractor is equa
to or less than one percent of the total bid amount.

5



enuner at ed each type of specialized work with respect to which a
subcontractor could hold a classification “C’ specialty
contractor’s license. Qher than providing that the bidding
contractor nmust hold a classification “A” general engineering
contractor’s license and that the project involved specialty work
in the areas of pavenent restoration (which would have had to be
perfornmed by an asphalt and paving contractor holding a CG3
specialty contractor’s |icense) and water chlorination (which
woul d have had to be performed by a water chlorination contractor
hol ding a C-37d specialty contractor’s license), the IFB did not
expressly identify what other specialty work the project

I nvol ved.

After the BW5 opened the seal ed bids and det erm ned
that Inter Island had submtted the |owest bid, it contacted
Inter Island in connection with its failure to disclose the nane
of and the nature and scope of work to be perfornmed by a C 37
i censed plunbing subcontractor, as well as several other
speciality subcontractors that the project would require.® In
response, Inter Island asserted that it “did not |ist
subcontractors for the plunbing and installation of the punps as
their quotes were considerably bel ow 1% or $13,500.[00]” of its
bid. Inter Island believed that the disclosure requirenent did
“not require[ it] to list subcontractors [whose estimates of the
cost of the work they would performon the project were] under
1%” To verify its assertion that the work to be perfornmed by

each of the undi scl osed subcontractors anbunted to | ess than one

6 Specifically, the other subcontractors that Inter |sland neglected

tolist inits bid were a C-42 licensed roofing subcontractor and a C-47
licensed reinforcing steel subcontractor. The only subcontractors that Inter
Island listed in its bid were a C-3 licensed asphalt and paving subcontractor
a C-33 licensed painting and decorating subcontractor, and a C-37d |licensed
wat er chlorination subcontractor.



percent of its bid, Inter Island transnmtted to the BWS several
estinmates that it had received fromthe undiscl osed
subcontractors, each of which in fact fell bel ow one percent of
the bid that Inter Island had submtted to the BW5s. However, the
estimate that Inter Island obtained froma plunbing subcontractor
to “[i]nstall [bJuilding [pJunp [p]iping in accordance with pl ans
& specifications,” bore the a date of June 22, 1999, which was
twel ve days after the “bid-opening” date of June 10, 1999.°
Thereafter, on July 28, 1999, the BW5 awarded the project
contract to Inter Island.

Pursuant to HRS § 103D- 701, see supra note 2, on August
4, 1999, Ckada Trucking, which had submtted the second | owest
bid on the project, filed a protest of the BW§'s award of the
project contract to Inter Island with the BWs' s chi ef procurenent
officer. kada Trucking asserted that the contract “should not
have been awarded to [Inter Island] because it [had] not
denonstrated that it is qualified and/or capable of conpleting
the contract.” More specifically, GCkada Trucking contended that:
(1) “approximtely” fifteen percent of the work required by the
project involved “certain specialty work, such as plunbing,”
whi ch could only be perforned by a C 37 |icensed subcontractor;
however, (2) in contravention of HRS § 103D 302(b) (1993), see
supra note 4, Inter Island had not disclosed the name of or the
nature and scope of work to be performed by the C37 |icensed
subcontractor it intended to use; and, thus, (3) the project

contract should not have been awarded to Inter |sland. Mbr eover,

7 The plumbi ng subcontractor’s estimte was $8, 300. 00, conditioned

upon Inter Island “supply[ing] all materials, and pipefitters to assist [the
pl umbi ng subcontractor’s] plumbers while on jobsite.” Inter Island received
an estimate froma C-42 speciality roofing subcontractor on June 10, 1999, in
the amount of 12,500.00. Simlarly, Inter Island received an estimte froma
C-47 speciality contractor to do reinforcing steel work on June 9, 1999, in

t he amount of $8,675. 00.



Ckada Trucki ng contended that, in any event, even if the plunbing
work required by the project anmobunted to | ess than one percent of
Inter Island’s bid, it was not in the BWS's best interest to

wai ve the requirenment that Inter Island disclose the
subcontractors it intended to use to conplete the project. The

BW5 deni ed Ckada Trucking s protest, inter alia, because it was

within the BWS's discretion to waive the disclosure requirenent
in the event, as Inter Island had verified, the work to be
performed by a subcontractor was | ess than one percent of Inter
Island’ s bid.?

B. Adnm nistrati ve Revi ew

Subsequent |y, pursuant to HRS § 103D 709, see supra
note 2, Ckada Trucking requested adm nistrative review of the
BWS's denial of its protest. By stipulation, Inter Island was
allowed to intervene in the adm nistrative proceedings. kada
Trucki ng contended, inter alia, that Inter Island’s bid was “non-
responsi ve” because it failed to disclose the nanme of and the
nature and scope of work to be perfornmed by a duly |icensed
pl unbi ng subcontractor.?®

The hearings officer noted that the parties were not
“disput[ing] the need for the performance of work by
subcontractors with [a] speciality classification license[] in
plunmbing (CG37)[.]” The hearings officer further noted, pursuant
to HRS § 103D-302(b) and HAR 8 3-122-21(a)(8), see supra notes 4

and 5, that Inter Island’s failure to disclose a duly licensed

8 The BWS al so deni ed Okada Trucking's protest on the basis that it

was untimely.
° Okada Trucking also contended that it had timely filed its protest

with the BWS. The hearings officer determ ned that Okada Trucking had tinely

filed its protest. On judicial appellate review of the hearings officer’s

deci sion, Inter Island has not chall enged that aspect of the hearings

of ficer’s decision



pl umbi ng subcontractor rendered its bid “non-responsive,” which,
in fact, the parties did “not dispute[].” Rather, the essence of
t he di spute between the parties was whet her the non-responsive
aspect of Inter Island’s bid was fatal or waivable by the BWS.
According to Inter Island, it was not required to identify a
subcontractor at all, if the amobunt of work that the
subcontractor would perform anobunted to | ess than one percent of
Inter Island’s total bid and the BWS subsequently determ ned t hat
it was in its own best interest to waive the disclosure
requirenent. On the other hand, Okada Trucking mai ntained (1)
that Inter Island was required to discl ose each subcontractor it
i ntended to engage in order to conplete the project, which, a
fortiori, necessitated that Inter Island obtain estimtes for
such speciality work prior to “bid-opening,”! and, in any event,
(2) that it was not in the BWs's best interest to waive the

di scl osure requirenent.

The hearings officer determined that Inter Island was
obligated to identify all subcontractors it would engage in order
to conplete the project and, as a consequence, that Inter Island
had subm tted a “non-responsive bid.” Pursuant to HAR § 3-122-
97(a)(2) (1997),' the hearings officer concluded that the BWS

10 Okada Trucking appears to have argued that Inter Island's bid was

both “non-responsive” for failing to disclose the requisite plumbing
subcontractor, insofar as the bid did not conformto the |IFB' s requirenents,
and “non-responsible,” insofar as it did not reflect that Inter Island could
lawfully conplete the project (having failed to list a subcontractor who could
performthe necessary plumbing work).

1 HAR § 3-122-97(a) provides in relevant part:
Bi ds shall be rejected for reasons including but not limted
to:

(1) The bidder that submtted the bid is
nonresponsi bl e as determ ned by subchapter 13
[or]
(2) The bid is not responsive, that is, it does not
conformin all material respects to the
(continued...)



had no choice but to reject the bid unless, pursuant to HRS

8§ 103D 302(b) and HAR § 3-122-21(a)(8), see supra notes 4 and 5,
“it waived the non-responsive aspect of [Inter Island s] bid” on
the basis that “acceptance [of the bid] would be in [its] best
interest[.]” However, addressing Okada Trucking's contention
that the BWS had abused its discretion in determning that its
best interests would be served by accepting Inter Island s bid,
the hearings officer ruled that the IFB' s requirenent that each
prospective bidder “nust be capable of perform ng the work for

whi ch the bids [were] being” invited “subsunme[d a requirenent
that] the bidder, at the tinme of bid subm ssion and no |ater than
bi d opening date, was ready and able to performthe work required
on the construction project if awarded the contract.”

Accordingly, the hearings officer concluded that not only was
Inter Island’s bid “non-responsive,” but also that, in failing to

have a duly licensed plunbing subcontractor “lined up,” Inter

I sland “was not a responsible bidder.” The hearings officer
noted that bidder responsibility, if |acking at “bid-opening,”
could thereafter be renedied, but that bid responsiveness could
not. As such, the hearings officer believed that the BWS had

vi ol ated “provisions of the Procurenent Code” by allow ng Inter
Island “to rectify its failure by obtaining a plunbing
subcontractor after bid opening.” (Enphasis in original.) The
heari ngs officer therefore concluded that it was not in the BWs' s
or the public’'s best interests to have wai ved the disclosure

requi renent. Accordingly, the hearings officer term nated the

ll(...continued)
invitation for bids under the provisions of

subchapter 13.

“Subchapter 13,” HAR 88 3-122-108 through 3-122-110 (1997), generally pertains
to bidder responsibility.

10



contract between the BW5 and Inter Island and awarded |Inter

| sl and conpensation for any actual expenses it had reasonably

i ncurred under the contract, as well as a reasonable profit based
upon any performance it had al ready undertaken on the contract.

C. Application For Judicial Review

Pursuant to HRS 8 103D- 710, see supra note 2, Inter
I sland applied to this court for judicial review of the hearings
officer’s decision. In its present appeal, Inter |Island has not,
expressly or inpliedly, challenged the hearings officer’s finding
that the project required sone work that would have to be
performed by a duly licensed plunmbi ng subcontractor. Rather,
Inter Island challenges the hearings officer’s determ nations
that it had submtted a non-responsive bid, that it was not a
responsi bl e bidder, and that it was not in the BW§' s best
interest to waive the disclosure requirenent with regard to Inter
Island’s failure to identify a duly licensed pl unbing

subcontractor.! Inter Island asserts, in essence, that “[t]he

12 Specifically, Inter Island challenges the hearings officers

concl usions regarding: (1) the responsiveness of its bid, arguing that they
wer e

in error because HRS § 103D-302(b) does not require a
procuring agency to reject a general contractor’s bid for
failure to list a subcontractor with whom the genera
contractor is not contractually bound when that
subcontractor would perform work valued at | ess than [one
percent] of the total bid amount and the procuring agency
determ ned that it would be in its best interest to waive
the subcontractor listing requirenment[;]
(2) Inter Island’s responsibility as a bidder, arguing that they were “in
error because such conclusions . . . defeat[ed] the purpose of, and
elimnate[d] a procuring agency’ s use of the de mnims listing exception
provided for in HRS § 103D-302(b) and responsibility may be determ ned after
bid opening and prior to award [of the contract;]” and (3) the BWS s best
interest, arguing that they were

in error because the Procurement Code does not mandate that
a bidder be contractually bound to all of its subcontractors
at bid opening and there was no evidence introduced at the
hearing to suggest that the anti-bid shopping policy behind
the listing requirement was violated by the BWS' s exercise
(conti nued. . .)
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princi pal issue [before the | CA was] whether the [h]earings
[o]fficer incorrectly found that it was unl awful under the
Procurenent Code for the BWs to determine that it was in its best
interest to waive the subcontractor listing requirenent and all ow
Inter Island to obtain a witten commtnent from a pl unbi ng
subcontractor after bid opening.” Inter Island correctly
observes that the issue is one of statutory interpretation --
i.e., whether, under the rel evant provisions of the Procurenent
Code and ancillary adm nistrative rules and regul ations, a
failure to Iist a subcontractor whose work woul d anpbunt to | ess
t han one percent of a submtted bid renders (1) the bid
mat eri ally non-responsive, such that it cannot be cured after
bi d- openi ng or wai ved by the procuring agency and (2) the bidder
non-responsi bl e, subject to cure after bid-opening or waiver by
the procuring agency if it is in the public’'s best interests to
do so.

Inter Island maintains that the applicable statutes and
adm ni strative rules are unanbi guous. Quoting HRS § 103D 104
(1998), Inter Island notes that “a ‘[r]esponsive bidder’ [neans]
‘a person who has submtted a bid which conforns in all materi al
respects to the invitation for bids.”” (Enphasis added.) Thus,
according to Inter Island, “[o]nly if the deficiency in the bid
is mterial, is the bid non-responsive.” (Enphasis in original.)
As support for its position, Inter Island, cites, inter alia,
Sout hern Foods Group, L.P. v. State of Hawai‘i Dept. of Educ.,
89 Haw. 443, 456, 974 P.2d 1033, 1046 (1999), for the proposition

that “deviations frombid specifications nay be waived by the

contracting officer[,] provided that the[ deviation] do[es] not

12 . continued)
of its statutory right to waive this subcontractor |isting

requi rement.

12



go to the substance of the bid or work an injustice on other
bidders.” Inter Island urges that a “substantial deviation” is
one that “affects either the price, quantity, or quality of the
articles [or services] offered.” In Inter Island s view, the
wai ver provision set forth in HRS § 103D 302(b), see supra note
4, sinmply codifies the foregoing principle, essentially providing
t hat the procuring agency may waive inmmaterial or “de mnims”
defects that, a fortiori, do not substantially affect a submtted
bid or the articles and services offered by the bidder. Thus,
Inter Island urges that it submtted a responsive bid because, to
the extent that the bid deviated fromthe IFB, it did so only in
i mmaterial and insubstantial respects that did not affect the
price or quality of its performance under the project contract.

D. The 1CA's pinion

The ICA's opinion did not address Inter Island s points
of error on appeal. Rather, after generally discussing bid
responsi veness and bi dder responsibility, see I CA' s opinion at
25-31, the I1CA noted that the “correctness” of the hearings
officer’s determnations that Inter Island s bid was
nonresponsive and that it was not a responsible bidder *depends

on whether Inter Island was required by the I FB and
applicable statutes or rules to use and |ist subcontractors in
the three speciality classifications to performwork under the
contract,” id. at 31. The ICA then discussed the |egislative
hi story of the subcontractor disclosure requirenent codified in
HRS § 103D 302(b), see id. at 31-35, reviewed the hearings
officer’s reasoning with respect to its conclusion that Inter
| sland’s bid was non-responsive, see id. at 35-39, and agreed
with the hearings officer that the subcontractor disclosure

requi renent reflected the legislature’s intent to prevent a

13



general contractor’s “bid shopping” or “bid peddling” in
connection with procuring subcontractors to performa given
public works contract, see id. at 39. Nevertheless, the |ICA
“concl ude[d] that the hearings officer was wong in hol ding that
Inter Island was required to list inits bid subcontractors with
a ‘'C 37" plunbing, [a] ‘CG41 reinforcing steel, and [a] 'C 42
roofing specialty license.” |d. at 39. According to the ICA
HRS § 103D 302(b), see supra note 4, as well as HAR § 3-122-
21(a)(8), see supra note 5, which the |IFB incorporated by
reference, only required that prospective bidders disclose “those

subcontractors who are ‘to be engaged by the bidder’” to conplete

the project. 1d. at 39 (enphasis in original). Thus, the ICA
believed that “if a contractor does not plan to use a
subcontractor in the performance of the contract, and the
contractor is not required by statute, rule, or the IFB to use a
joint contractor or subcontractor to perform portions of the
contract,[] the contractor is not required to list any joint
subcontractor.” 1d. at 40 (footnote -- noting that the I FB
expressly required only the use of duly licensed asphalt and
pavi ng and wat er chlorination subcontractors -- omtted).

The | CA hel d sua sponte, however, that the hearings

officer “was wong” in determning that the nature of the project
required Inter Island to subcontract any plunbing, roofing, and
reinforcing steel specialty work that the project would
necessitate. See id. at 40-41. In the ICA s view, by virtue of
hol di ng an “A” general engineering contractor’s license and a “B’
general building contractor’s |icense, both of which
automatically qualified the holder to engage in specific class
“C’ specialty work (but not the specialty work at issue in the

present matter), Inter Island was vested with “broad contracting

14



authority.” See id. at 41. After parsing the statutes and

adm nistrative rules regarding licensing, the |ICA remarked that

an “A” contractor is authorized to generally undertake all
contracts to construct fixed works requiring specialized
engi neering know edge and skill in a wi de range of subject
areas, including water power, water supply, and pipelines.
A “B” contractor is authorized to undertake contracts to
construct structures requiring “the use of more than two
unrel ated building trades or crafts, or to do or superintend
t he whole or any part thereof.” An “A” and “B” contractor
is prohibited, however, from undertaking work solely in a
specialty contracting area, unless the contractor holds a
specialty license in that area

Id. at 43. Thus, the ICA held that Inter Island “was authorized
to undertake the [p]Jroject with its own staff,[] provided, of
course, that where certain work required perfornmance by

i ndividuals with particular licenses, Inter Island utilized

enpl oyees who were appropriately licensed to perform such work.”
Id. at 41-44. 1In reaching its holding, the | CA necessarily held

sub silentio, as a matter of plain error, that the hearings

officer had clearly erred in finding that the project involved
work that was required to be perforned by a C 37 |licensed
subcontractor, as well as by duly |icensed roofing and
reinforcing steel subcontractors. 1d.

Because the | CA believed that Inter Island was not
requi red to engage such specialty subcontractors to performthe
contract, it did not address Inter Island’ s contention that the
hearings officer erred in determning that the BWS had viol at ed
the Procurenment Code in waiving Inter Island’s failure to |ist
speci alty plunbing, roofing, and reinforcing steel
subcontractors. 1d. at 44-46. Finally, even though Inter Island
prevailed on the nerits, the ICA relying on In re CARL Corp., 85
Hawai ‘i 431, 946 P.2d 1 (1997), further held that Inter Island

was not entitled to the relief it sought -- i.e., reinstatenent
of the term nated contract -- because, as the parties represented

at oral argunent, the contract had been awarded to Ckada

15



Trucki ng, which had, at that tinme, been perform ng on the
contract for “several nonths.” |1d. at 53-54. As such, the ICA
believed that it would not be in either the BW§'s or the public’s
best interests to term nate Okada Trucking's contract with the
BW5S and to reinstate the original contract between Inter I|sland
and the BWs. |d. at 54. The ICA therefore “vacate[d]” the
hearing officer’s decision, but “den[ied] Inter Island s request
that [it] reinstate BW§'s contract award to Inter I|sland and
termnate BWS's contract award to Okada [Trucking].” [d. at 54-
55.

E. Application For Certiorari

Ckada Trucking applied to this court for a wit of
certiorari to reviewthe ICA's opinion. In its application,
Okada Trucking contended that the ICA “erred in concluding” (1)
that the project did not involve sone specialty work requiring
the use of a duly licensed plunbing subcontractor and (2) that
Inter Island was not required to list such a subcontractor in its
bid. Accordingly, Okada Trucking urges that the I CA's opinion
(1) contains a grave error of law, insofar as the | CA concl uded
that Inter Island was vested with “broad contracting authority”
by virtue of holding a classification “A’ general engineering
contractor’s license and a classification “B” general building
contractor’s license and, thus, was not obligated to engage
specialty contractors to perform specialty work, such as
pl unbi ng, with respect to the project contract and (2) contains a
grave error of fact, insofar as the ICA found that the project
did not involve specialty work that would require Inter Island,

inter alia, to engage a duly |licensed plunbing subcontractor.
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1. STANDARDS OF REVI EW
A Review O The ICA's Decision
Pursuant to HRS 8§ 602-59(b) (1993), our review of a

decision of the ICAis |limted, inter alia, to “grave errors of

|l aw or fact,” which are of such a “nagnitude” as to “dictat]|e]
the need for further appeal.” See, e.q., In re Jane Doe, Born On

June 20, 1995, 95 Hawai‘i 183, 189, 20 P.3d 616, 622 (2001).

B. Statutory Interpretation

“The interpretation of a statute is a question of |aw
revi ewabl e de novo.” 1d. at 190, 20 P.3d at 623 (citations,

internal quotation signals, ellipsis points, and brackets

omtted).

I11. DI SCUSSI ON

At no point inits opinion did the I CA acknow edge,

expressly or inpliedly, that it was review ng, sua sponte and as

a matter of plain error, the hearing officer’s uncontested
factual finding that the project entailed some work that had to
be perforned by a duly licensed plunbing subcontractor. Findings
of fact, however, that are not chall enged on appeal are binding
on the appellate court. See, e.qg., Taylor-Rice v. State, 91

Hawai i 60, 65, 979 P.2d 1086, 1091 (1999) (noting that, in

failing to challenge any of the trial court’s findings of fact,
the State had wai ved any chal l enge to those findings and, thus,
that they were binding on appeal and citing Kawamata Farns, |nc.
v. United Agri_ Products, 86 Hawai‘i 214, 252, 948 P.2d 1055, 1093

(1997), for the proposition that “[i]f a finding is not properly
attacked, it is binding; and any conclusion which follows fromit
and is a correct statenment of lawis valid”); cf. Burgess v.

Arita, 5 Haw. App. 581, 704 P.2d 930 (1985) (“[u]nchallenged

findings of fact are binding upon the appellant”). Moreover,
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insofar as an adm nistrative hearings officer possesses expertise
and experience in his or her particular field, the appellate
court “should not substitute its own judgnent for that of the
agency” either with respect to questions of fact or m xed
guestions of fact and |law. Southern Foods G oup, L.P., 89

Hawai ‘i at 452, 974 P.2d at 1042 (quoting Dol e Hawaii D vi sion-
Castle & Cooke, Inc. v. Ram |, 71 Haw. 419, 424, 794 P.2d 1115,

1118 (1990)). Rather, even those factual findings, as well as
conclusions of law that involve m xed questions of fact and | aw,
whi ch are chal |l enged on appeal fromthe decision of an

adm ni strative hearings officer based on the Hawai‘ Public
Procurenent Code, are entitled to deference and, as such, wl|

not be reversed unless they are “clearly erroneous in view of the
reliable, probative, and substantial evidence on the whol e
record.” 1d. (quoting Arakaki v. State, Dep’'t of Accounting and
Gen. Serv., 87 Hawai ‘i 147, 149-50, 952 P.2d 1210, 1212-13
(1998)); see also HRS § 103D 710(e)(5) (1993).

In connection with addressing plain error, we have
often remarked that the “[t]he plain error doctrine represents a
departure fromthe normal rules of waiver that govern appellate
review,” see, e.qg., Mntalvo v. lLapez, 77 Hawai‘i 282, 291, 884
P.2d 345, 354 (1994), and, as such, that an appellate court

shoul d i nvoke the plain error doctrine in civil cases “only .
when justice so requires,” id. at 290, 884 P.2d at 354 (quoting
State v. Fox, 70 Haw. 46, 56 n.2, 760 P.2d 670, 676 n.2 (1988)

(sone citations omtted) (internal quotation signals omtted)).
As such, the appellate court’s discretion to address plain error
is always to be exercised sparingly. See, e.q., State v. Aplaca,

96 Hawai i 17, 22, 25 P.3d 792, 797 (2001). And, indeed, in

civil cases,
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[w]le have taken three factors into account in deciding
whet her our discretionary power to notice plain error ought

to be exercised[:] (1) whether consideration of the issue
not raised at trial requires additional facts; (2) whether
its resolution will affect the integrity of the tria

court’s findings of fact; and (3) whether the issue is of
great public inport.

Mont al vo, 77 Hawai‘i at 290, 884 P.2d at 353 (citations omtted).

Qur reluctance to reach plain error in civil cases is
especially heightened in an appeal froman adm nistrative
proceeding with respect to questions of fact or m xed questions
of fact and |law that neither party has challenged at any point in
t he proceedings. As we have noted, unchallenged factual findings
are deened to be binding on appeal, which is to say no nore than
that an appellate court cannot, under the auspices of plain

error, sua sponte revisit a finding of fact that neither party

has chal | enged on appeal .

In light of the foregoing, the ICA erred in hol ding sua
sponte that the hearings officer “was wong” in determning that
the nature of the project required Inter Island to subcontract
with a duly licensed plunbing subcontractor, thereby hol ding, sub
silentio, that the hearings officer had plainly and clearly erred
in finding that it did. The question then becones whether the
| CA further erred in holding that, pursuant to the applicable
statutes and admi nistrative rules, Inter Island, which did not

possess the requisite speciality contracting |icense in plunbing,

could, by virtue of the general contracting licenses it did hold,

lawfully performthe specialty work that the project required

wi t hout engaging a duly licensed specialty plunbing contractor.
HRS ch. 444 (1993 & Supp. 2000) creates a contractors

license board [hereinafter, “the board’], see HRS § 444-3 (1993),

which is vested with broad authority over contractor |icensing;

t he general purpose of HRS ch. 444 “is the protection of the
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general public.” HRS 8§ 444-4(2) (Supp. 2000). By statute, the
board is directed to adopt such rules as it deens proper fully to
inplenment its authority and to enforce the provisions of HRS
ch. 444 and the rul es adopted pursuant thereto. See HRS 8§ 444-
4(2), (3), and (4). The board also grants, suspends, and revokes
contractors’ |icenses and oversees the exam nation of applicants
to ensure that contractors are qualified to undertake the work
for which they are |icensed. See HRS § 444-4(1), (5), (7), and
(8).

HRS § 444-7(a) (1993) provides that, “[f]or the
pur poses of classification, the contracting business includes any
or all of the follow ng branches: (1) [g]eneral engineering
contracting; (2) [g]eneral building contracting; [and] (3)
[s]pecialty contracting.” As such, pursuant to its rules, the
board has classified the types of licenses it issues as (1)
general engineering contractor (classification “A”), (2) general
bui |l di ng contractor (classification “B’), and (3) specialty
contractor (classification “C'). See HAR 8§ 16-77-28(a) (1988)
and 16-77-32 through 16-77-35 (1988). dassification “C
i ncl udes nunerous specific |icenses, each of which pertains to
the particular trade or craft in which the applicant has the

requi site expertise. See HAR title 16, chapter 77, exhibit A

(1988). For exanple, a “C-6" license pertains to “carpentry
framng,” a “C-13" license pertains to “electrical” work, and so
on. |d.

HRS 8§ 444-7 generally describes the principal business
activity of each of the three contracting “branches.” “A general
engi neering contractor is a contractor whose princi pal
contracting business is in connection with fixed works requiring

speci al i zed engi neeri ng knowl edge and skill[.]” HRS § 444-7(b).
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The | egi slature has determ ned that a general engineering

contractor’s know edge and skill includes
the follow ng divisions or subjects: irrigation, drainage
wat er power, water supply, flood control, inland waterways,

har bors, docks and wharves, shipyards and ports, danms and
hydroel ectric projects, |evees, river control and

recl amati on works, railroads, highways, streets and roads,
tunnels, airports and airways, sewers and sewage di sposa

pl ants and systens, waste reduction plants, bridges,

over passes, underpasses and other sim |lar works, pipelines
and other systens for the transm ssion of petroleum and
other liquid or gaseous substances, parks, playgrounds and
ot her recreational works, refineries, chem cal plants and
sim | ar industrial plants requiring specialized engineering

knowl edge and skill, powerhouses, power plants and ot her
utility plants and installations, mnes and metallurgica
plants, land levelling and earth-moving projects,

excavating, grading, trenching, paving and surfacing work
and cement and concrete works in connection with the above
mentioned fixed works.

Id. Elaborating upon the foregoing determination, the board has
determ ned, by virtue of the “A” classification, that a duly

| i censed general engineering contractor “automatically hold[s]”
si xteen classification “C’ specialty licenses. HAR § 16-77-
32(a). However, a global C 37 specialty license is not anong
those that a general engineering contractor automatically hol ds.
Id. 3

13 The enunmerated specialties in which a general engineering

contractor is automatically qualified to undertake work, “without further

exam nation or paying additional fees,” are: (1) C-3, asphalt paving and
surfacing; (2) C-9, cesspool; (3) C-17, excavating, grading, and trenching

(4) C-24, building noving and wrecking; (5) C-31la, cement concrete; (6) C-32
ornament al guardrail and fencing; (7) C-35, pile driving, pile and caisson
drilling, and foundation; (8) C-37a, sewer and drain line; (9) C-37b
irrigation and | awn sprinkler systems; (10) C-38, post tensioning; (11) C-43
sewer, sewage disposal, drain, and pipe laying; (12) C-49, swi mm ng pool; (13)
C-56, welding; (14) C-57a, punmps installation; (15) C-57b, injection wall; and
(16) C-61, solar energy systens. HAR § 16-77-32(a). The board has further
determ ned that a general engineering contractor

may al so install poles in all new pole lines and replace
pol es, provided that installation of the ground wire,
insulators, and conductors are performed by a contractor
hol ding the C-62 pole and line classification. The “A”
general engineering contractor may also install duct |ines,
provi ded that installation of conductors is performed by a
contractor holding the C-13 [electrical] classification

HAR § 16-77-32(b).
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A general building contractor

is a contractor whose principal contracting business is in
connection with any structure built, being built, or to be
built, for the support, shelter, and enclosure of persons,
ani mal s, chattels, or novable property of any kind

requiring in its construction the use of more than two

unrel ated building trades or crafts, or to do or superintend
t he whole or any part thereof.

HRS § 444-7(c). Like a general engineering contractor, a general
bui I ding contractor, duly holding a classification “B” |icense,
“automatically holds” a nunber of classification “C specialty
licenses, but a C- 37 specialty plunbing |icense is not anong
them* HAR 8§ 16-77-32(c).

Finally, a specialty contractor “is a contractor whose
operations as such are the performance of construction work
requiring special skill such as, but not limted to, electrical,

pl unbi ng, or roofing work, and others whose princi pal
contracting business involves the use of specialized building
trades or crafts.” HRS 8 444-7(d). Insofar as the board has,
wth regard to classification “C specialty |icensing,
subcl assified particular trades or crafts (such as C 37 pl unbing,
whi ch includes five subdivisions), it has further determ ned that
“Il1]icensees who hold a specialty contractors |icense shal
automatically hold the subclassifications of the |icensee’s
particul ar specialty wi thout exam nation or paying additional
fees.” HAR § 16-77-32(d).

However, pursuant to HRS 8§ 444-9 (1993), “[n]o person
wi thin the purview of [HRS ch. 444] shall act, or assume to act,

or advertise, as [a] general engineering contractor, [a] general

14 Specifically, a general building contractor, by virtue of its

classification “B” license, automatically holds, “wi thout further exam nation
or paying additional fees,” seven “C’" specialty licenses: (1) C-5, cabinet,
m | I work, and carpentry remodelling and repairs; (2) C-6, carpentry fram ng;
(3) C-12, drywall; (4) C-24, building moving and wrecking; (5) C-25
institutional and comercial equipment; (6) C-42a, alum num shingles; and (7)
C-42b, wood shingles and shakes. HAR § 16-77-32(c).
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buil ding contractor, or [a] specialty contractor without a

| icense previously obtained under and in conpliance with [HRS ch.
444] and the rules and regul ations of the contractors |icense
board.” See also HAR § 16-77-4(a) (1988) (sanme). Thus, absent,
for exanple, a global C 37 specialty plunbing |license, neither a
general engineering contractor (despite the fact that it
automatically holds specialty licenses in two subclassifications
of plunbing, see supra note 13) nor a general building contractor
can act as a C 37 specialty plunbing contractor. In other words,
a general engineering contractor cannot perform specialized work
for which it is not, automatically or otherw se, duly |icensed
and which it lacks the requisite specialized skill to undertake.
Accordi ngly, although a general engineering contractor possesses
a broad range of know edge and experience that renders it
conpetent to undertake particular specialty work that is subsuned
within its classification “A” general engineering contractor’s

|l i cense, that range does not extend, in the view of the board, to
the “special skill” requisite to undertake global C-37 specialty
pl unmbi ng work. Indeed, a contrary result would eviscerate the
board’ s express enuneration of the particular specialty |licenses

that a general engineering contractor “automatically holds,” due
to its experience, know edge, and skill. Thus, if a particular
project for which a general engineering contractor has obtained a
contract requires work in a specialty classification in which it
is not |licensed to operate (“automatically” or otherw se), the
general engi neering contractor cannot, pursuant to HRS § 444-9,

undertake to performthat specialty work itself.?® Rather, only

15 We do not reach the question whether, if an enployee of the
general engineering contractor holds a specialty license, the general
engi neering contractor can, without subcontracting with that enployee, sinmply
utilize that enployee to perform any requisite specialty work in that
(continued. . .)
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a duly licensed specialty contractor can undertake to conplete

the requisite specialty work.

15(...continued)

enmpl oyee’ s area of expertise, as the | CA appears to have held. See ICA's
opinion at 44. The record is devoid of any evidence that reflects whether any
of Inter Island’'s enployees held specialty licenses at all, and we will not
specul ate on the matter. Simlarly, we note that whether Inter Island holds a
“B” classification license in general building contracting is simlarly
irrelevant; a classification “B”" general building contractor does not, as

not ed above, hold the requisite C-37 specialty plunmbing license at issue in
the present matter. As such, our reasoning with respect to a genera

engi neering contractor’s conmpetence to perform C-37 specialty plunmbing work
applies with equal force to a general building contractor

16 That HRS 8§ 444-8(c) (1993) provides, in essence, that a specialty
contractor may engage in work that requires utilization of a craft or trade
other than that in which it is licensed if the utilization of that other craft
or trade is “incidental and supplemental” to the specialty contractor’s work
in the field in which it is licensed does not affect our hol ding. In full
HRS § 444-8 provides as follows:

(a) The contractors |license board may adopt rul es
and regul ati ons necessary to effect the classifications of
contractors in a manner consistent with established usage
and procedure as found in the construction business, and may
limt the field and scope of the operations of a licensed
contractor to those in which the contractor is classified
and qualified to engage, as defined in [HRS 8] 444-7.

(b) A licensee may make application for
classification and be classified in more than one
classification if the licensee meets the qualifications
prescri bed by the board for such additional classification
or classifications. For qualifying or classifying in
addi tional classifications, the licensee shall pay the
appropriate application fee but shall not be required to pay
any additional license fee

(c) This section shall not prohibit a specialty
contractor from taking and executing a contract involving
the use of two or more crafts or trades, if the performance
of the work in the crafts or trades, other than in which the

specialty contractor is licensed, is incidental and
suppl emental to the performance of work in the craft for
whi ch the specialty contractor is licensed

Consistent with HRS 88 444-8 and 444-9, the board has |limted the scope of
work in which a classification “A” or “B” licensee may engage as foll ows:
“la] licensee classified as an ‘A’ general engineering contractor or as a ‘B’
general building contractor shall not act, assume to act, or advertise as a
specialty contractor except in the specialty classifications which the

licensee holds.” HAR § 16-77-33(a). A general building contractor is even
further limted in the scope of work it may undertake, insofar as a
classification “B” |icense

does not entitle the holder to undertake a contract unless

it requires nore than two unrelated building trades or

crafts or unless the general building contractor holds the

specialty license to undertake the contract. Work performed
(continued...)
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It is therefore apparent that the I CA erred in hol ding
that the applicable statutes and adm nistrative rules nerely

prohi bit a general engineering or building contractor from

“undertaking work solely in a specialty contracting area, unless
the contractor holds a specialty license in that area.” |CA' s

opinion at 43 (enphasis added). Rather, as di scussed above,
pursuant to HRS 8 444-9, a general engineering or building
contractor is prohibited fromundertaking any work, solely or as
part of a larger project, that would require it to act as a
specialty contractor in an area in which the general contractor
was not licensed to operate. Thus, to the extent that the

proj ect required plunbing work classified as C 37 specialty work,
Inter Island, which does not hold a C37 specialty license, could
not undertake to act in that area. It therefore follows that

Inter Island woul d need to obtain a subcontractor duly |icensed

18(. .. continued)
which is incidental and supplemental to one contractor
classification shall not be considered as unrel ated trades

or crafts.

HAR § 16-77-33(b). The board has defined “incidental and supplemental” to
mean “work in other trades directly related to and necessary for the
conmpl etion of the project undertaken by a licensee pursuant to the scope of

the licensee’'s license.” HAR 8 16-77-34. Nevert hel ess, “[a]lny licensee who
acts, assumes to act, or advertises in any classification other than [that]
for which the licensee is duly licensed . . . shall be construed to be engaged
in unlicensed activity.” HAR 8§ 16-77-33(d).

The foregoing provisions, to the extent that they permt a specialty
contractor to engage in “incidental and supplemental” work in trades or crafts
in which it is not licensed do not simlarly expand the scope of work in which
a general engineering contractor may engage. Rat her, as to genera
engi neering contractors, HRS 88 444-8 and 444-9, as well as HAR 88 16-77-32
t hrough 16-77-34, expressly constrain them from engaging in any operations for
which they are not duly licensed

More inportantly, however, in the present matter, no party has ever
contended that Inter Island could undertake the plumbing work required by the
proj ect because that work was “incidental and supplemental” to work that Inter
Island was duly licensed to undert ake. I nasmuch as we are not fact-finders
and given that the hearings officer expressly found that the project required
work in the C-37 plumbing classification, the ICA erred in construing the
foregoing provisions to support its holding that the project in the present
matter did not require specialized plunmbing work that Inter |sland was not
duly licensed to undertake. See |ICA's opinion at 41-44,
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in the C37 plunbing classification to undertake such work in
order to conplete the project. Consequently, we hold that the

| CA erred, in both law and fact, in reversing' the hearing
officer’s decision on the ground that the project did not require
work in the C 37 plunbing classification and that Inter Island
did not, consequently, need to engage a specialty contractor

hol ding a C-37 specialty license in order to conplete the

proj ect.

V. CONCLUSI ON
In light of the foregoing, we vacate the | CA s opinion
and remand this matter to the ICA for it to consider the points
of error that Inter Island raises on appeal fromthe hearing

officer’s decision.?®®

James E. T. Koshi ba and
Neal K. Aoki (of Koshi ba
Agena & Kubota) for the
petitioner-appell ee-
petitioner Okada Trucking
Co., Ltd., on the application
for a wit of certiorari

1 Al t hough the I CA purported to “vacate” the hearings officer’s

decision, it actually “reversed” it, at l|least insofar as it overturned the
hearings officer’s disposition of the present matter and did not remand the
matter for further proceedings.

18 Bearing in m nd that our statutory review of the ICA' s decision is
limted to the alleged “grave” error contained therein, remand to the ICA is
appropriate in this case. Ordinarily, the error alleged in a decision of the
ICAlies in the ICA s analysis of the points of error raised on appeal. I'n
such cases, we necessarily reach the merits of the | CA's substantive anal ysis
of those points of error. In the present matter, however, the ICA s alleged
error includes its failure to address the points of error that Inter Island
advanced on appeal. Accordingly, our holding that the ICA erred in its sua
sponte disposition of this case on a factual and |egal basis that was not
presented to it on appeal does not address the merits of Inter Island’ s points
of error either. It is the prerogative of the ICA to do so in the first
instance.
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